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QUESTION PRESENTED 


In the appellee's opinion, the questions presented are: 

1. Whether in a three-count indictment, where an averment 
made in count one is incorporated by reference in counts two 
and three, and count one is dismissed because of variance be¬ 
tween allegation and proof., counts two and three should be 
dismissed. 

2. Whether counts in an indictment should be dismissed 
because of variance between allegations and proof, where ap¬ 
pellant cannot demonstrate that his substantial rights have 
been violated. 
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counterstatement of the case 

On July 31, 1952, a five-count indictment was filed against 
appellant, James Hallman, in the District Court, charging him 
with violations of the Federal Narcotic Laws. 

On August 15, 1952, counts four and five were dismissed by 
the court, and on September 11, 1952 appellant went to trial 
on the first three counts, charging violations of 26 U. S. C. 
2554a; 26 U. S. C. 2553a; and 21 U. S. C. 174, in the order 
named. Count one charged that: 

On or about May S, 1952, within the District of Co¬ 
lumbia, James Hallman did sell * * * to James Fair 
ten capsules containing a mixture totaling about eleven, 
grains of heroin hydrochloride, quinine hydrochloride 
and milk sugar, not in pursuance of a written order 
* * * from the said James Fair * * *. 


(l) 
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Counts two and three read as follows: 

Second Count: 

On or about May S, 1952, within the District of Co¬ 
lumbia. James Hallman purchased, sold, dispensed, and 
distributed, not in the original stamped package and not 
from the original stamped package, ten capsules con¬ 
taining a mixture totaling about eleven grains of heroin 
hydrochloride, quinine hydrochloride and milk sugar. 
This is the same heroin hydrochloride which is men¬ 
tioned in the first count of this indictment. 

Third Count: 

On or about May S. 1952, within the District of 
Columbia. James Hallman facilitated the concealment 
and sale of ten capsules containing a mixture totaling 
about eleven grains of heroin hydrochloride, quinine 
hydrochloride and milk sugar, after said heroin hydro¬ 
chloride had, with the knowledge of James Hallman, 
been imported into the United States contrary to law. 
This is the same heroin hydrochloride which is men¬ 
tioned in the first and second counts of this indictment. 

As the first witness for the government, an agent of the 
Federal Bureau of Narcotics. William B. Davis, took the wit¬ 
ness stand. Davis' testimony developed that Roland B. Jones 
purchased the ten capsules of heroin from the appellant, in¬ 
stead of James Fair as alleged in count one of the indictment 
(J.A.2). 

A bench conference followed, which resulted in the court 
dismissing count one of the indictment because of the variance. 
The court rejected the theory of variance between allegation 
and proof as to the remaining two counts, and allowed the 
government to proceed. 

During the course of the trial, Agent Davis testified that he 
and Jones (the undercover man) were approached by appellant 
at Tenth and M Streets NW., and told by the latter that he, 
appellant, could secure some heroin for them (J. A. 2). Davis 
further testified in detail as to the conversation between him¬ 
self and appellant, and stated that he gave appellant fifteen 
dollars for ten decks (not capsules) to be secured by appellant. 


According to Davis, when appellant and Jones came back to 
him a few minutes later, and Jones gave to Davis ten capsules, 
Davis said to appellant: “I thought you were supposed to get 
me glue"; and appellant answered: “the girl didn't have any 
glue, so I got you some pills.” 

As the government's second witness, Jones took the stand and 
corroborated Davis’ testimony in rather minute detail. In 
addition, Jones testified that during the few minutes that he 
and appellant were away from Davis, that appellant made con¬ 
tact with a girl and received something from her. and then 
almost immediately passed over to him (Jones) the ten 
capsules of heroin. 

At one point during cross-examination of Jones, counsel for 
appellant, at a bench conference, complained that she was dis¬ 
advantaged because she was not prepared to ask Jones about 
his criminal record. The court told counsel that she could ask 
Jones about his record. Counsel complained that. “I can’t 
just fish” (J. A. 15). However, at the end of the bench confer¬ 
ence, the court recalled the informer to the witness stand, and 
the following transpired (R. 40-1): 

The Court. Counsel wants to know if you have ever 
been convicted of a crime. 

Witness. Yes, sir. 

The Court. When? 

Witness. Nineteen * # * I can’t recall the years, 
but I have had four or five different cases. 

The Court. Of what? 

Witness. One for manslaughter, two for narcotics, 
and one for a stolen car. 

The Court. Were you found guilty? 

Witness. Yes, sir, I pleaded guilty. 

The Court. You pled guilty? 

Witness. Yes, sir. 

The Court. All right. 

Counsel. Thank you, your Honor. 

After the Government completed its case, the appellant took 
the witness stand in his own behalf. Appellant gave a detailed 
version of what transpired on the date in question between 
•himself and Davis and Jones. Much of appellant’s version 
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corroborated the government witnesses’ account, except that 
appellant denied making contact with the girl, and denied ever 
having his hands on the narcotics (J. A. 21-35). 

APPLICABLE STATUTES AND RULES 

United States Code, Title 21, Section 174: 

Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any territory 
under its control or jurisdiction, contrary to law. or re¬ 
ceives. conceals, buys, sells, or in any manner facilitates 
the transportation, concealment, or sale of any such 
narcotic drug after being imported or brought in. know¬ 
ing the same to have been imported contrary to law’, 
or conspires to commit any of such acts in violation of 
the laws of the United States, shall be (subject to certain 
punishment). 

Whenever on trial for a violation of this subdivision 
the defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed suf¬ 
ficient evidence to authorize conviction unless the de¬ 
fendant explains the possession to the satisfaction of the 
jury. 

United States Code. Title 26. Section 2553 (a): 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute any of the drugs mentioned in 
section 2550 (a) except in the original stamped package 
or from the original stamped package; and the absence 
of appropriate tax-paid stamps from any of the afore¬ 
said drugs shall be prima facie evidence of a violation 
of this subsection by the person in whose person in 
whose possession same may be found; and the posses¬ 
sion of any original stamped package containing any 
of the aforesaid drugs by any person who has not reg¬ 
istered and paid special taxes as required by sections 
3221 and 3220 shall be prima facie evidence of liability 
to such special tax. 

United States Code. Title 26. Section 2554 (a): 

It shall be unlawful for any person to sell, barter, 
exchange, or give away any of the drugs mentioned in 
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section 2550 (a) except in pursuance of a written order 
of the person to whom such article is sold, bartered, 
exchanged, or given, on a form to be issued in blank for 
that purpose by the Secretary. 

Rule 7 (a), Federal Rules of Criminal Procedure: 

The indictment or the information shall be a plain, 
concise, and definite written statement of the essential 
facts constituting the offense charged. 

Rule 52 (a), Federal Rules of Criminal Procedure: 

Harmless error: Any error, defect, irregularity or 
variance which does not affect substantial rights shall 
be disregarded. 

SUMMARY OF ARGUMENT 

I 

The trial court committed no error when it refused to dismiss 
counts two and three of the indictment, despite the fact that 
there was incorporated by reference therein an allegation made 
only in count one, and count one had been rejected because of 
variance. 

II 

The trial court’s refusal to dismiss counts two and three 
of the indictment constituted no error, since they alleged 
separate and distinct crimes, and each fulfilled the require¬ 
ments of the Constitution; and no substantial right of appel¬ 
lant was violated. 


ARGUMENT 

I 

The Trial Court’s refusal to dismiss counts two and three of 
the indictment even though they contained by reference an 
averment made in count one, which count was dismissed 
because of variance between allegation and proof, was not 
error 

The law governing this subject adequately disposes of appel¬ 
lant’s contention that counts two and three should have been 
dismissed because there was incorporated therein an averment 
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in count one which had been rejected. The Supreme Court, in 
the frequently cited case of Crain v. United States, 162 U. S. 
625. clearly stated: 

One count may refer to matter in a previous count so 
as to avoid unnecessary repetition; and if the previous 
count be defective or is rejected, that circumstance will 
not vitiate the remaining counts * * * . 

To the same effect is Blitz v. United States, 153 U. S. 30S at 
317. In dealing with an identical situation in Barnard v. 
United States, 16 F. 2d 451. the Ninth Circuit Court of Appeals 
stated. ‘'But whatever may have happened to this count during 
the trial, it in no wise affected the remaining counts,” and cited 
the above quotation from Crain v. United States. 

In the instant case, the narcotic was described as to nature 
of mixture, and narcotic content, in all three counts. Also, the 
date of offense is recited in all three counts. The inclusion of 
the additional averment in counts two and three that this nar¬ 
cotic was sold to Fair (by reference), in no sense supplied an 
element of the crime outlined in counts two and three, since it 
made no difference who bought the narcotic, in order to estab¬ 
lish the violation. In a criminal case, each count is considered 
as a separate indictment, and one count having been disposed 
of does not affect the proceedings with error. Selvester v. 
United States, 170 U. S. 262. 

II 

Counts two and three of the indictment meet the essential 
requirements of indictments, i. e„ appellant was informed 
of the crime with which he was charged with enough par¬ 
ticularity so that he could properly prepare his defense, and 
at the same time he is protected against another prosecution 
for the same offense; and any variance, if indeed there is 
any, between allegations and proof, was not prejudicial to 
any substantial rights of the appellant 

Examination of counts two and three reflect that all essen¬ 
tial elements of the crime alleged are set out in such fashion as 
to inform appellant of the charge he was required to meet. It 
is difficult to conceive of the manner in which he was misled or 
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unable to prepare his defense in the light of the record. Ap¬ 
pellant’s defense at time of trial was that he never had his hands 
on any narcotic, or in any other manner possessed it. In his 
testimony appellant gave a vivid account of just what he did 
and what the agent and the informer did in connection with 
the transaction alleged (J. A. 21-35). To say he was sur¬ 
prised by the government's evidence is farfetched under these 
circumstances. Unless an examination of the entire record on 
appeal discloses that substantial prejudice to the defendant 
resulted from a variance between allegations and proof, such 
variance shall be deemed immaterial. Laper v. United States, 
10th Circuit, 160 F. 2d 293. 

The mere allegation of prejudicial error is not enough to 
merit reversal. The burden of proof is upon appellant to dem¬ 
onstrate that his substantial rights have been prejudiced. 
Myers v. United States, CA 8th, 1949, 174 F. 2d 329. 

The only real disadvantage claimed during course of the trial 
below, was appellant’s unpreparedness relative to the in¬ 
former's criminal record. However, in the light of the Court’s 
interrogation of the informer in this regard, and the informer’s 
response thereto (R. 4(M1), this disadvantage fades into obli¬ 
vion. It is the contention of appellee that the record estab¬ 
lishes that the disabilities claimed as a result of the variance 
are nonexistent. 

This reasoning does no violence to Berger v. United States, 
295 U. S. 78, which case points out that the objects of 
the rule that allegations and proof must correspond are (1) 
to inform the accused so that he may not be taken by surprise, 
and (2) to protect him against another prosecution for the 
same offense. It is true that the court in this case stated: 

The general rule that allegations and proof must cor¬ 
respond is based upon the obvious requirements (1) 
that the accused shall be definitely informed as to the 
charges against him. so that he may be enabled to pre¬ 
sent his defense and not be taken by surprise by the evi¬ 
dence offered at the trial; and (2) that he may be pro¬ 
tected against another prosecution for the same offense. 
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However, the court went further in the Berger case when it 
also stated: 

The true inquiry, therefore, is not whether there has 
been a variance in proof, but whether there has been 
such a variance as to “affect the substantial rights” of 
the accused * * *. Evidently Congress intended by 
the amendment to section 269 to put an end to the too 
rigid application, sometimes made, of the rule that error 
being shown, prejudice must be presumed; and to es¬ 
tablish the more reasonable rule that if, upon an exami¬ 
nation of the entire record, substantial prejudice does 
not appear, the error must be regarded as harmless. 

This Court, in dealing with a variance between allega¬ 
tion and proof in the case of Cromer v. United States, 
1944.142 F. 2d 697. recognized this doctrine of the Berger case, 
quoting at length therefrom. 

The final contention of appellant is that counts two and three 
of the indictment are defective in that they do not protect him 
against a subsequent prosecution for the same offense: and 
that if he were indicted for the sale of narcotics to Roland Jones 
(not named in the instant indictment), he could not point to 
this indictment for protection against double jeopardy. 

In the light of established law relative to this situation this 
contention must fall. As long ago as 1S95. the Supreme Court 
settled this matter in the case of Dunbar v. United States, 156 
U. S. 1S5. In that case, certain smuggled goods were described 
in an indictment, but the appellant contended that the descrip¬ 
tion was not particularized to the extent that he could use a 
judgment under the indictment in bar to a subsequent prose¬ 
cution involving the same goods. The court stated: 

* * * to make available a judgment on such an in¬ 
dictment in bar of a subsequent prosecution, something 
besides the record might be required to identify the 
property mentioned in the indictments. 

United States v. Remington, 64 F. 2d 3S6. April 1933, was a 
case comparable to the instant situation, where the claim of 
prejudice arising out of variance between allegation and proof 
was made. In addition to holding that the variance was im- 
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material unless the defendant was deprived of opportunity to 
prepare his defense, the court met the issue as to whether or 
not the defendant was protected against double jeopardy with 
the following language: 

* * * on a plea of double jeopardy, extrinsic evidence 
is admissible to identify the crime of which a defendant 
has been convicted. Dunbar v. United States, 156 U. S. 
135,191. 

To the same effect is United States v. Kushner, 135 F. 2d 
668 and Kramer v. United States, 166 F. 2d 515. 

The doctrine enunciated in these decisions clearly indicates 
that appellant Hallman in the instant case need not fear danger 
of subsequent prosecution. The record can be supplemented 
by the transcript of proceedings if he were ever called upon to 
meet the same charge. 

Finally, appellant's attempt to distinguish this case from the 
case of Ferrari v. United States, CA 9th, 1948. 169 F. 2d 353, 
appears futile. This was a case on all fours with appellant’s 
case, insofar as the first count of the indictment is concerned. 
Even here, the Ferrari case went to the extent of declaring the 
variance immaterial. In doing so, however, the Court recog¬ 
nized the principles set out in the Berger case, but emphasized 
that unless substantial rights were shown to be prejudiced, any 
such variance was to be disregarded. In determining whether 
any such damage was inflicted on appellant Berger, the Court 
reviewed the evidence, and found no showing of damage. 

CONCLUSION 

Wherefore, we respectfully submit that the judgment of the 
District Court should be affirmed. 

Leo A. Rover, 

United States Attorney . 
William Glendon, 

Arthur J. McLaughlin, 
William B. Bryant, 

Assistant United States Attorneys. 
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